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Annual June Conference Highlights Water Transfers
Moving the West's Water to New Uses: Winners and
Losers will be the theme lor this year’s water conference,
June 6-8 at the Law School in Boulder. The conference will
considerthe changing demands for water in the West and the
need to reallocate a portion of the existing uses of water to
new uses.
The first day will provide the background by looking at the
most likely sources of water to meet these demands, includ
ing agriculture, federal water projects, interstate transfers,
and tribal water rights. The second day introduces a number
of issues raised by reallocation of water including public
interest considerations, area of origin effects, and the role of
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The demand to move water from agricultural to urban and industrial
uses is behind much of the current activity in water transfers.

water districts. The third day sets out state laws governing
transfers and exchanges and provides examples of several
transfers.
The tentative agenda for the program follows:
Wednesday, June 6,1990
8:50
9:40

Shifting Uses of Water in the West: An Overview,
Lawrence J. MacDonnell, Natural Resources Law Center
Changing Demands for Water in the West, Kenneth D.
Frederick, Resources for the Future

(Continued on page 2)

Colorado Instream Flow Law Program Offered in April
The annual program with the Boulder County Bar Associa
tion will consider this year “Water for Instream Flow Needs:
Is Colorado Law Adequate?" The one-day symposium will be
held at the Law School on Saturday, April 21,1990. A tenta
tive agenda for the program follows:
9:00
9:15
9:45
10:05
10:50
11:10

Overview of Current Issues, Larry MacDonnell
The Colorado Water Conservation Board Program,
Dan Merriman, Colorado Water Conservation Board
The Nature Conservancy Activities, Robert Wigington, The Nature Conservancy
Water for Recreation, Water Quality and Wetlands,
Greg Hobbs, Davis, Graham & Stubbs
Private Interests in Instream Flows, Barney White,
Brownstein, Hyatt, Farber & Madden
Federal Reserved Rights Claims for Instream Flo ws,
John Hill, Land & Natural Resources Division, Dept,
of Justice (invited)

11:35
12:00
1:00

2:00
3:15

Recovery Program for Endangered Fish, Margot
Zallen, Dept, of the Interior
Lunch
Inundation of an Instream Right: Is It Injury? Panel:
David Harrison, Moses, Wittemyer, Harrison &
Woodruff: Chris Meyer, National Wildlife Federation;
Jeff Kahn, Grant, Bernard, Lyons & Gaddis; Modera
tor: Chips Barry, Colorado Department of Natural
Resources
Assessment of the Colorado Water Conservation
Board Program: A Roundtable
End of program

Cost of the program without lunch is $65 through Tuesday,
April 17, and $75 thereafter. Lunch is $8. Continuing Legal
Education credits will be available.
For additional information about this program, contact
Kathy Taylor, Conference Coordinator, at (303) 492-1288.

June Agenda (continued)

2:00

10:30 Sources of Water I: Agriculture— the Deep Pool?Prof.
Bonnie C. Colby, University of Arizona
11:15 Sources of Water II: Federal Water Project— For Whose
Benefit? Bruce Driver, Water Attorney
12:10 Lunch talk: Federal Water Policy to Meet a Changing
West, John Sayre, Assistant Secretary for Water &
Science, Dept, of the Interior (invited)
1:40
Sources of Water III: Interstate Transfers, Clyde O. Martz,
Davis, Graham & Stubbs
2:25
Sources of Water IV: Tribal Water Rights, John E.
Echohawk, Native American Rights Fund
3:30
Sources of Water V: Urban Water Conservation— ”The
Last Water Hole or Mostly a Mirage?” Gary C. Woodard,
University of Arizona
4:15
Update on Market Strategies for the Protection of
Western Instream Flows and Wetlands, David Harrison,
Moses, Wittemyer, Harrison & Woodruff; and Robert
Wigington, The Nature Conservancy

3:05
3:50

Tarlock, Chicago-Kent College of Law
Economic and Social Impacts of Agriculture-to-Urban
Water Transfers: The Arkansas Valley of Colorado,
Prof.Charles W. Howe, University of Colorado
FERC's Role in Protecting Non-Consumptive Water Uses,
Peter J. Kirsch, Cutler & Stanfield
Water Districts and Water Transfers: What Role? What
Effects?Prof. Brian Gray, The Hastings College of Law;
Respondent: Larry D. Simpson, Northern Colorado Water
Conservancy District

Friday, June 8,1990
8:45

Water Marketing and the Law, Prof. Mark Squillace,
University of Wyoming College of Law
9:30
Legal Devices for Enhancing Water Diversion Opportuni
ties within the Appropriation System, David Hallford,
Saunders, Snyder, Ross & Dickson
10:35 Transferring Consen/ed Water: the Oregon Experience,
William H. Young, Oregon Water Resources Department
11:20 Shifting Water to Urban Uses: Activities of the Metropoli
tan Water District of Southern California, Timothy Quinn,
Metropolitan Water District of Southern California
12:05 Lunch talk: Water, The Community, and Markets in the
West, Helen Ingram, University of Arizona
1:45
Water Transfers: Can They Protect and Enhance Rural
Economies? Michael J. Clinton, Bookman-Edmonston
Engineering
2:30
Conference Observer - Concluding Remarks
Prof. Lee Brown, University of New Mexico
3:00
End of program

Thursday, June 7,1990
8:45

Evaluating Judicial Capacity to Determine Public Welfare
Values in Water Transfers, Prof. Charles DuMars,
University of New Mexico
9:30
Area-of-Origin Protection: A Dialogue, Christopher Meyer,
National Wildlife Federation; Gregory J. Hobbs, Jr., Davis,
Graham & Stubbs
10:50 Mono Lake, The City and The Farmers: Can They All Win
or at Least Not Lose?, Thomas A. Graff, Environmental
Defense Fund
1:15
The Role of Water Transfers in the Accommodation of
New Uses: The Case of the Truckee-Carson, Prof. A. Dan

For additional information about this program, contact
Kathy Taylor, Conference Coordinator, at (303) 492-1288.

Second Sino-American Conference on Environmental Law Held
In October 1989 the Center hosted seven delegates from
the People’s Republic of China for eight days. The visit
included a special two-day program: “New Challenges for
Environmental Protection: Second Sino-American Confer
ence on Environmental Law.” The first Sino-American Con
ference on Environmental Law had been held in Beijing in
1987. (The edited papers from that meeting are available as
a book from the Center.)
This visit provided an opportunity to deepen and expand
the exchanges begun in 1987 since many of the same
people, both Chinese and American, participated in both
programs. The first conference session addressed general
environmental and natural resources policy in the two coun
tries. The discussion then turned to regionally based inte
grated environmental management. Next, new develop
ments in the areas of air and water pollution regulation were
discussed. Finally, the group considered issues related to
global climate change. American delegates included Profes
sor Daniel Mag raw, University of Colorado School of Law,
Professor George Pring, University of Denver College of
Law, Professor A. Dan Tarlock, Chicago-Kent College of
Law, Thomas Speicher, Regional Counsel, Environmental
Protection Agency, Region VIII, and Clyde Martz, Davis,
Graham & Stubbs.
After the conference, the Chinese delegates met with

Center Director Larry MacDonnell exchanges gifts with the head of
the Chinese delegation Zhu Zhong Jie, Deputy Secretary-General
of the Chinese Society of Environmental Sciences.

representatives from federal, state and local environmental
agencies. In addition they toured several spots in Colorado,
including Rocky Mountain National Park, Colorado Springs,
and the environmental award-winning Henderson Mine near
Berthoud Pass.
Support forthe visit came from the U.S. Environmental Pro
tection Agency and Waste Management International, Inc.
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Gu Xueting is Visiting Fellow Fall 1989
Under the sponsorship of the Ford Foundation’s Beijing
office, Gu Xueting visited at the Center from September
1989 to February 1990. Gu is a legislative drafting officer in
the Legislative Affairs Bureau under China’s State Council.
The Legislative Affairs Bureau
develops legislative plans,
assigns the drafting of laws
and adm inistrative regula
tions, directly drafts some stat
utes and regulations, reviews
all drafts of legislation, and
considers possible conflict
problems between national
and local regulation. Gu’s work
is primarily in the areas of agri
culture, forestry, and natural
resources.
While at the Center Gu studied A m erican natural re 
Gu Xueting, Center
sources law and the legislative
Fellow, fall 1989.
process in the United States.
He audited classes in these areas at the
Law School in cluding P rofessor
Wilkinson’s public land law course. He
participated in the October Sino-Ameri
can conference on environmental law.
He drafted a paper on Chinese natural
resources law which the Center will be
publishing as an Occasional Paper.

Prof. Daniel Magraw (right), University of Colorado School of Law,
talks with Xiao Lon-An, Professor of Law and Director,
Environmental Law Institute, Wuhan University, and Shen Zhong
Min, adoctoral student atthe University of Tennessee from Beijing.

Group Portrait
of Chinese
and American
delegates.

Associates Program Offers Affiliation with Center Work
Through its conferences, research, and publications,
the Center seeks to improve public understanding con
cerning critical issues of natural resources development
and conservation. Since 1982 the Center has sponsored
29 conferences or workshops, reaching over 3000 people
from almost every state in the union.
Support for the Center is entirely from gifts, grants, and
the revenues from registrations and the sale of publica
tions. Additional support is needed to fund the work of the
Center and to make its activities more broadly available.
The Associates Program aims at attracting this general
support.

Those who wish to be part of this work are invited to
become Associates of the Natural Resources Law Center
through a tax-deductible contribution of $25, $50, $100 or
more. Those who contribute at least $100 receive a 20%
discount on full-fee conference registrations and on all
Center publications.
The annual Associate membership year is from May 1
through April 30, so now is the time to renew or begin your
membership.
For more information about the Center Associates pro
gram, please contact Katherine Taylor, Center Coordina
tor, at (303) 492-1288.
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Discussion Paper Series Launched
on Western Water Policy

Values and Western Water:
A History of the Dominant Ideas

The Center has published the first two papers in its new
Discussion Series as part of its Western Water Policy Project.
In the first of these papers, “Values and Western Water: A
History of the Dominant Ideas,” Professor Charles F. Wilkin
son of the University of Colorado School of Law identifies and
discusses ten values which have been recognized histori
cally in western water law. These are:
1. Water as a source of sustenance
2. Water an an instrument of agriculture
3. Water as a community good
4. Water as a means of transportation
5. Water as an industrial commodity
6. Water as a clean and pure resource
7. Water as beauty
8. Water as a destructive force to be controlled
9. Water as fuel for urban development
10. Water as a place for recreation and wildlife habitat
Wilkinson asks, among other things, whether “water laws,
taken as a whole, faithfully reflect the people’s views, as good
law ought to?”
The second paper, by Professor Joseph L. Sax, Boalt Hall
Law School, University of California at Berkeley, is on “The
Constitution, Property Rights and the Future of Water Law.”
Professor Sax invokes the concept of Spaceship Earth,
enunciated by economist Kenneth Boulding, to trace the
evolution of water law. He maintains that “three interlocked
programs will define the future of water policy: conservation
of existing supplies, reallocation through marketing, and

Charles F. Wilkinson

Western Water Policy Project
Discussion Series Paper
No. 1

Natural Resources Law Center
University of Colorado
School of Law

restoration and protection of instream flows to protect natural
system s... .Takentogethertheypromiseafruitfulintegration
of private needs and public claims.”
As their name implies these papers are intended to pro
mote discussion. Three more papers are planned in the
series in the near future. To order these papers, please see
the Publications list on page 11.

Special Workshop on Water Quality Held
With the support of a grant from the Jessie Smith Noyes
Foundation, the Center has been studying the effects of water
use in the West on water quality and efforts by the western
states to address these effects. The Center hosted a special
workshop on February 23 to discuss a draft report prepared
by David Getches, Larry MacDonnell, and Teresa Rice.
Following a summary of findings by Getches, Bob Maddow from the East Bay Municipal Utility district and Gilbert
White from the University of Colorado provided opening
comments. Joining in the discussion were Craig Bell from the
Western States Water Council, Jerry Butchert from the
Westlands Water District, Jack Cox from the Denver Post,
Max Dodson, from the U.S. Environmental Protection
Agency, Maxine Goad from the New Mexico Environmental
Improvement Division, Melinda Kassen from the Environ
mental Defense Fund, Larry Morandi from the National
Council of State Legislatures, Senator Tom Norton from
Colorado, and Senator Dick Springer from Oregon. Also
participating in the discussion were members of the Center’s
Western Water Policy Working Group.
The report identifies several types of water quality effects
related to water use, including depletion degradation, physi-

Prof. Gilbert White joins in discussion of water quality as related to
water allocation.

cal alteration, pollution migration, and incidental pollution. It
examines a number of examples of these problems from
around the West. It analyzes approaches that some western
states have taken to address these effects and others that
could be taken. Finally it offers general recommendations
emphasizing those approaches that appear most effective in
achieving water quality objectives.
The Center intends to publish the report in book form.
Announcement of its availability will be mailed to those on the
Center’s mailing list.
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Three Research Fellows in Residence at Center Spring Semester
Federico Cheever has been a
Law Associate with the Sierra Club
Legal Defense Fund’s Rocky Moun
tain Office since 1987, specializing in
public interest environmental litiga
tion. He has worked on cases under
the Endangered Species Act, the
National Forest Management Act, and
other federal environmental laws. His
research while at the Law School
addresses applications of Section 9 of
Federico Cheever
the Endangered Species Act. He has a
joint B.A./M.A. in History from Stanford (1981) and a J.D. from
the UCLA School of Law (1986).

Three visiting Fellows have taken up residence at the
Center for Spring 1990. They are involved in independent
research projects and are participating in the activities of the
Law School and the Center.
Robert B. W lygul, an attorney
with Gordon, Arata, McCollam &
Duplantis in New Orleans, is the
C enter’s 1989-90 Burlington Re
sources Fellow. He is researching the
regulation of Outer Continental Shelf
(OCS) oil and gas development, par
ticularly the environmental aspects of
such regulation. His J.D. is from the
University of Mississippi School of
Law (1984). His present practice in
cludes general civil litigation, with
substantial experience in RICO, lender liability and most
forms of oil and gas related litigation, including state environ
mental matters.
Martha Ezzard is an attorney with
Davis, Graham & Stubbs in Denver.
She served in the Colorado House of
Representatives from 1978-80 and in
the Colorado Senate from 1980-87.
She has an M.A. in Journalism from
the University of Missouri (1968) and a
J.D. from the University of Denver
(1982). Her research focuses on
global climate change issues, with an
emphasis on how scientific
knowl
Martha Ezzard
edge gets translated into public law
and policy.

Fellows Applications for 1990-91
Invited
The Center is now inviting applications for Visting
Fellows for 1990-91. The Burlington Resources
Fellowship carries a stipend of $20,000 for work in the
fields of energy, minerals, or public lands law. Other
fellows should probably have some support from their
home organization. Propsective fellows should send a
resume, with names of references, and a letter of intent
describing the nature of their research interests, the
time they wish to be in residence, and what financial
support, if any, they will require. Letters should be
addressed to Lawrence MacDonnell, Center Director.

New NRLC Advisory Members
Water Judge for Division 5. His B.S. is in Civil Engineering
from South Dakota State (1953) and his J.D. from the
University of Michigan (1958).
W illiam Wise rejoins the Advisory Board, having served
from 1986-89. He is President of El Paso Natural Gas
Company, where he has served in numerous capacities
since joining the company in 1970. His J.D. is from the
University of Colorado School of Law (1970). He is a member
of the Board of Directors of the California Foundation on
Environment and the Economy, the Interstate Natural Gas
Association of America, and the New Mexico Nature Conser
vancy.
Three members retired from the Center’s Advisory Board
in January. The services of Professor Ralph Johnson from
the University of Washington in Seattle, William H. Nelson,
from Nelson, Hoskin, & Farina in Grand Junction, and James
C. Wilson, an energy resource consultant from Longmont,
Colorado, were very much appreciated during their threeyear terms.

In 1990 four new members joined the Center’s Advisory
Board, bringing diverse backgrounds and experience.
Margery Hunter Brown is a Professor at the University of
Montana School of Law in Missoula, where she has also
served as Acting Dean. She had experience as a journalist
and an historian before she took her law degree from Mon
tana in 1975. Her specialties are federal Indian law and public
land and resources law.
A. Allen Dyer, is a Professor and Head of the Department
of Forest and Wood Sciences at Colorado State University in
Fort Collins, where since 1971 he has taught such classes as
Forest Resource Management Planning and Natural Re
source Policy and Administration. His Ph.D. in Economics is
from Utah State University (1973). He has been involved with
Center conferences in the past.
Justice George E. Lohr was appointed to the Colorado
Supreme Court in 1979, after serving as a District Judge for
the Ninth Judicial District in Colorado, which includes
Garfield, Pitkin and Rio Blanco Counties. He was also a
5

Stewart L. Udall as Moses Scholar
lawyers and good water lawyers and wise water lawyers.
Water lawyers who are statesmen, and there are not very
many of those and Ray Moses was one of them, and
Colorado, God knows needed wise and statesmen-like water
lawyers, and that’s the role that he’s played over these many
years and I’m glad that there is a lectureship honoring him and
glad that I could be invited to fulfill that.

Following are excerpts
from three lectures delivered
by Stewart L. Udall, Secre
tary of the Interior, 1961-69,
while visiting the University
o f Colorado Law School
January 24-27, 1989 as the
Raphael J. Moses Scholar.

on the environmental movement...
introductory com
ments...

I think the environmental movement began when I was
Secretary of the Interior. I didn’t begin it, Rachel Carson
began it. Her book began it in 1962, and she looms to me
larger and larger on the horizon as a major figure of this
century. When they look back on the 20th Century, Rachel
Carson may be considered as important as Robert Oppenheimer, or Edward Keller, the father of the H-bomb, and some
of the great physicists that we have stood in awe of all these
years. I think she’s looming more important all the time.
We watched, beginning in the early 1960s, an evolution of
a cause which was built on the foundation of the earlier
conservation movement. The word, conservation, didn’t exist
at the beginning of this century. It was invented by Americans
clustered around Teddy Roosevelt and Gifford Pinchot at the
turn of the century. We had concepts of respect for nature, but
the conservation movement has its own beginning, and the
environmental movement essentially built on that foundation
and took a larger view.

I’m going to tell a story
that is my favorite story that
isn’t in Mo’s recent book, and
this is a true story. It shows
the way that some people
recognize the humor in their
everyday lives which is the
real humor, the humorwhich
keeps us going. This is a Barry Goldwater story.
When Sandra Day O’Connor was nominated to be a
Supreme Court justice of the United States a few years ago,
no one was more proud and more chauvinistic Arizona-wise
than Barry Goldwater. It was almost as though his daughter
had been nominated. In fact, Sandra O ’Connor is a member
of a ranch family and grew up out in the boondocks so there
were good reasons for that. But, if you remember that
sequence of events, it didn’t take the press long to enter the
backrooms of her life and trash around and see what they
could find. And they found what to some people were rather
horrible things. It turned out she had voted wrong in the state
legislature on some abortion bill and they then discovered,
which was even more horrible to some people, that like
Senator Goldwater’s wife, she had been the president of
Planned Parenthood in Phoenix. And Reverend Falwell got
busy and held a press conference and he announced these
facts to the American people and he said that it was very clear
that the President had made a mistake and he urged every
good Christian to write the President a letter, and have him
withdraw the name. Senator Goldwater was confronted by
the press a few minutes or hours later about this occurrence,
and in his usual unflinching way he didn’t back up an inch. He
said that Falwell doesn’t know what he’s talking about, every
good Christian should line up and kick Falwell’s ass. That’s
what he said, that’s the way it was printed and my brother was
sitting over in his office and he saw this in the morning paper
and he scribbled a note and had it hand-delivered to Barry,
and said, Barry, it’s a great idea but it won’t work. Falwell’s a
good Christian and he’ll turn the other cheek.

I think the environmental movement
began when I was Secretary of the
Interior. I didn't begin it, Rachel
Carson began it.
But what did Rachel Carson say, and how can I prove that
she was the beginning? She taught us in a way that others
had tried to teach, Muir and Thoreau and others. She added
a new dimension and part of that dimension was that we need
to understand and watch all of these technological things that
are being done; all these wonderful new chemicals that are
pouring forth to help us, for example. Because, unless we
follow and understand the side-effects of these things, we’re
not really behaving in a sensible way, and we can’t make
sensible public policies. This was the beginning of Rachel
Carson’s wisdom and her book was the first global environ
mental impact statement in history. Darwin didn’t make one,
she made it. A global environmental impact statement be
cause the book has that scope. Rachel Carson was the first
thinker who clearly stated a philosophy that fit this age of
resources and technology and science in a fast moving
period, and that’s the reason that I think she was important.
Well then, what happened after that, how did it evolve?
The Environmental Defense Fund was formed in 1967.

on Ray Moses. . .
I guess I’ve known Ray forover 30 years, and I will say this,
Dean, and you tell him that I wanted to say it in his presence,
but I went ahead and said it anyway when he couldn’t be here.
There are in the West, I have found in my long years, water
6

of our state and national lands. Congress has put a protective
legal mantle around the nation’s wild lands and has adopted
policies to preserve the habitats needed by endangered
species. Scientists studying the ecological consequences of
over-population have a heightened awareness of the links
among population pressures, the maintenance of natural
diversity and the quality of life for all of earth’s inhabitants.
Campaigns for energy efficiency, though sporadic, have
produced impressive savings by altering modes of energy
consumption in the automobile, electric power, and house
hold sectors of our economy. And finally, the diffusion of
ecological knowledge has enlivened our democracy by en
couraging ordinary citizens to participate in decision-making
previously considered the province of experts. All of these, I
suggest, are major and paramount changes. What I’m most
fascinated by now is the fact that it has such a broad
constituency, all the polls show that. This is my real message
tonight.
I’m optimistic because we are in a society that does
esteem justice and a society that now has 40 or 50 major laws
that overlap, protecting the environment. There is a whole
new matrix reflecting values that Congress, through the
enactment of these laws, has put in place. The understand
ing of these laws, the understanding of the values of society,
and interpreting them to ourselves, through our public offi
cials and the involved private entities, is here. It’s here and it’s
not going away. It’s growing stronger. To demonstrate, we’ve
just had a president and administration that basically thought
environmentalism was exaggerated and tried to put it down.
It didn’t stay down very long. Now we have a president who
startled and pleased us and said, “I’m an environmentalist.”
I take him seriously. Let’s see.
I think maybe the Cold War is over; that we are at the end
of an era, and at the beginning of another. If in fact we are on
the edge of a new era in terms of the relationships of what we
have called the super powers, think what the heady prospect
might be ahead of us. Well, there are some immediate
impacts. For example, we might have to dismantle the Rocky
Flats of the United States if we start destroying nuclear
weapons.

Richard Nixon didn't produce the National Environmental
Policy Act, that started in 1968 with a colloquium that Senator
Jackson started as chairman of the senate committee. We’d
had a discussion of whether maybe we should have a Council
of Environmental Advisors. Out of that came legislation and
the National Environmental Policy Act setting up a national
environmental policy and requiring the study of environ
mental impacts.
The Wilderness Act is interesting because it is an idea that
originated with environmentalists and conservationists, from
outside the government. In the beginning, The Wilderness
Society, which is a tiny little organization, had very powerful
people like Aldo Leopold, and Bob Marshall who was an
incredible guy. More important than Leopold actually. A lot of
people in government thought this was a crazy idea. In fact,
the Forest Service and the Park Service were against the
wilderness bill. They saw it as an intrusion on their preroga
tives.
Clinton Anderson had decided he was going to carry them
all on the wilderness bill, he was the key man. Anderson
asked for an appointment at the White House and went down
to see Kennedy. He said: “there is something that you ought
to support and I’m going to support it. Put in your message the
call for the enactment of a wilderness bill along the lines of the
bill that I [Anderson] have introduced.” And that’s in
Kennedy’s message. It didn’t come from me. It came from
Clinton Anderson. And McCartle [chief of the Forest Service]
later said I never thought there would be a wilderness bill, but
when I saw Clinton Anderson I knew there would be a
wilderness bill. Because Anderson,' in his prime, was one of
the strongest senators there was. The United States was the
first nation in the world to pass a law setting aside parts of its
land to be left in its untrammeled condition. That’s how
important the Wilderness Bill was.
One of the things President Lyndon B. Johnson loved to do
was to have signing ceremonies on laws. At the end of his
administration he had a session, and he brought in each of us
in the Cabinet. They had the tape recorders going there and
the question was posed, “Well what have we accomplished?”
And what he wanted me to say (I knew) was, 10 bills on this
and 15 new national parks, and bills, bills, bills. I did all of that
and then at the end I said, “Mr. President, there’s one other
thing I want to throw in here, I think maybe it’s just possibly the
most important thing we did and we didn’t do it alone, we were
just part of this, is that we helped orchestrate the change in
thinking that is represented by what we call the environmental
movement today.” I felt that way 20 years ago last November
and I still feel that way today. The changes that have occurred
and what we got started was good enough that Richard Nixon
turned out to be a pretty good environmental president and
Gerald Ford followed through in his brief period. Carter was
pretty damned good and Reagan was lousy, but we survived
Reagan. That’s the kind of staying power that the move
ment has had.
New knowledge about disease-causing pollutants has
broadened the conservation effort into a campaign for a
health-giving environment. The environmental movement is
now a health movement. Park and Wildlife programs cham
pioned by conservationists have more than doubled the size

We must inculcate in our children a
feeling of belonging to a community
that is larger than any nation . . .
I want to end with a final quotation which is the way that I
end my book. “Ecological insights constantly remind us that
the resources human kind needs for the long haul can only be
husbanded if we nurture an ever-widening concept of land
stewardship. We must inculcate in our children a feeling of
belonging to a community that is larger than any nation, more
spacious than any culture (I borrowed that from Aldo Leopold,
as you can see). As the poet Archibald McLeish points out,
the current metaphor of our existence is that we are riders on
the earth together. The pact with nature struggling to be born
requires new relationships among peoples and nations
7

Congress. Colorado had very few Indians. The only Indians
it had were the Utes. Colorado at one time was home to
Indians that roamed the Uncompaghre and the whole West
ern Slope. Wonderful Indians that were elk hunters and
horsemen and everything else. When the Meeker Massacre
happened, the people in Denver and the governor said, get
the damned Indians out. We don’t want Indians. Texas did
the same thing. There are no Indians in Texas today. Get
them out. We can’t live with them. They just killed somebody
over here. Get rid of them. And what they did then was dump
them on the Mormons. The poor Mormons were struggling
over in Utah. That’s where
they went. Colorado, in ef
fect, got rid of the Indians
except they let this little
community of Utes remain
because they hadn’t killed
on Indian law and In
anybody lately. And so As
dians...
pinall was not sympathetic
Twenty-eight years ago
with Indians, and it was
now I was in my first week as
thought that he would be
secretary of the interior. I
opposed to giving Alaska
wasn’t there when the termi
natives land and fee. It
nation bills were passed; I
would be out of the trust.
arrived at the next congress
In fact, he was one of the
and we were trying to digest
framers of the bill, and this
the indigestible at that point.
idea of native corporations
We wanted to start in a new
that would have a life that
direction, but we were not in
would expire in 25 years
a position where we could
was, in part, his idea. He
say, te rm in a tio n ’s over,
was one of the architects of
we’re reversingtermination.
the damned thing. And he
It was not politically the
won some points. These
smart thing to do. So what I
young Indians didn’t realize
wanted to do to send a sig
that they were taking the
nal was to find an Indian to
money and they weren’t
be Indian Commissioner.
going to take their land
The first one in 100 years. I
under this corporate entity,
set out in that search, and I
but there would be a time
was having real trouble.
when their land would go on
There w a s n ’t anybody
the tax rolls which would
standing out in the crowd.
mean that they would lose
The person that we came up
it. It wasn’t as though Aspi
with was the best person in
nall lost. And that was the
theBIA. His name was Bob “The United States was the first nation in the world to pass a law setting reason it was drafted the
aside parts of its land to be left in its untrammeled condition. That’s how
Bennett.
way it was drafted. So he
important the Wilderness Bill was.”
Bob was there for about 3
won in part.
years, a very astute, able guy. He’s the one who set up the
The voice for the Alaskan natives began when the old
Indian training for Indian students so they could get into law
Atomic Energy Commission proposed a scheme to dig a new
school, and he’s still active. I think if you wanted to see where
Panama Canal and they were going to dig harbors. One of
self-determination began it wasn’t in Nixon’s White House. It
their ideas was to use a nuclear underground explosion to dig
began with Bob Bennett, and some of the Indians in the BIA.
a harbor. Where were they going to build this marvelous
Bob made a presentation for the BIA budget in 1968; he just
thing? Point Hope, Alaska. And there was an Indian there by
laid it out. This is what ought to be done and this is how to get
the name of Howard Rock who founded a little newspaper
started. Ever since Bob’s appointment, there has never been
called the Tundra Times. He wanted to see what they were
a BIA commissioner or an assistant secretary that wasn’t
doing to the natives at Point Hope. Just understand — here
Indian. I mean it just literally broke the mold and moved it in
are Alaska natives whose rights have never been defined.
the right direction.
When the movement first began by people in the lower 48,
Aspinall had voted for the termination bills, before I got to
there was a woman, Laverne Maddox, who went up to Alaska
based on the most intrinsic values of all, sharing, caring and
cooperation. During my adult years the march of history has
conferred power on human beings to modify or impair the
natural processes that renew and sustain life on earth. Now
even climates can be impaired and access to the very sun
rays that make this planet the one green jewel of our solar
system can be obstructed by human action— the nuclear win
ter, nuclear war. The fateful challenge facing tomorrow’s en
vironmentalist is to reach across the artificial barriers erected
by nations, states, languages, cultures, and become earth
keepers who steadfastly use their talents to nourish all
causes that promote life on
this planet. That for the next
generation is the ultimate
message of ecology.”
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be run over.
However, I think there’s one thing that some pro-Indian
people and some Indian leaders do that is kind of dumb. And
that is to take all these standards like the poverty level and
unemployment standards and everything else and apply it to
Indians and say, look, we’re worse off than so and so. A lot of
oneof the proudest moments wethe Pueblo Indians in New Mexico, for example, (and New
Mexico generally is a poor state) don’t have industrial jobs.
had was when the foreign visitors So
if you measure them by all these actual standards they are
came from West Germany and were poor. If you measure them by a lot of other standards, they are
And a lot of Indians would rather work at home to make
given Indian art gifts, produced by the arich.
modest living than have a big belching factory on their
reservation next door. And more power to them, if that’s what
best Indian artists in this country.
they want. Using all these damned economic yardsticks is a
way of putting Indians down, of saying you're poor, you’re
deprived, when in truth, some of them have life-styles and
We ought to do something. But Wayne Aspinall and all these
beliefs and so-on that we ought to be respecting and imitating
congressmen will give them title to any land.” He said, “Maybe
and considering of great value.
we can get them some mineral rights.” That was where the
Alaska Native Rights movement probably began. And so,
with that before us, and with my people, I took a position that
on water law and policy...
we were going to impose a freeze and prevent the state of
When I went to Congress, I was hooked into this whole
Alaska from selling any land until the Alaska natives’ land
water project thing. A lot of people ask me now what I think of
rights were determined. At the same time, The Alaska Native
this crazy Arizona project that’s not being finished and cost $4
Federation was formed.
billion dollars? Hell, if you were in politics you had to be for
•
•
•
Arizona’s water projects. And this is what Reisner’s people
What is wrong with the BIA (Bureau of Indian Affairs), and
don’t understand. In fact there are a lot of academics that
what are you going to put in its place? Should we try to
don’t understand the politics of western water, particularly the
segregate out a trust responsibility unit of the BIA that would
Colorado River basin. They don’t understand that this was the
probably largely be lawyers backed-up by economists, and
political lifeblood and if you were going to be elected to
have them be some kind of independent entity? A trust unit
Congress and the United States Senate you were for what
can be a watch dog, if adequately financed and headed. But
ever that state had as its plan to get its water and build its
it could be a joke and not very effective. The question is, is
dams.
there a way to do it that would be better than what we now
and wandered around in the villages. She came back and
went to talk to John Harmon. She said that these people have
rights, and we’ve got to do something. And John thought
about it and was pro-Indian, and he said, “Well, it’s a problem.

...

...

have?
•

•

•

there are a lot of academics that
d o n ’t understand the politics of
w estern w ater, p articu larly the
Colorado River basin.

You know, one of the proudest moments we had was when
the foreign visitors came from West Germany and were given
Indian art gifts, produced by the best Indian artists in this
country. We just need to get it a little further down the road that
the treatment of Indians and respect for their land rights,
respect for their culture is now, much more than it ever has
been, a conscience issue in this country. If that’s what we are,
where we’ve moving, then you’ve got something that’s more
important than law, because that shows the support of the
people. I think this is something that goes to the basic morality
of this civilization. Go back and read the debates on the Indian
Plains Act in 1926, and the statements of Senator Henry
Jackson. He was one of the leaders on this. And I think you
will find that part of what they were saying is how a nation
treats its native, aboriginal people is a test of its virility and its
sense of itself.
One thing that has really experienced the most dramatic
change is the quality of Indian leaders. The quality of these
college trained, better educated Indian leaders today is
measurably much higher. And on the other hand, the older
Indians, even though some of them today don’t have the
education, still have a wisdom that is very valuable. The great
thing that Indian law and particularly Indian lawyers have
been able to do is to take initiatives and to not stand back and

As a congressman, I voted for Glenn Canyon. I voted for
it because I knew then that Wayne Aspinall from Colorado
was there, that he was the chairman of that committee, and
that Arizona would never get anything unless we somehow
had his support. He wanted that bill. I remember talking to my
Sierra Club people, and to others. I said to them, “Well, I’m
just in a horrible sweat on this as a congressman, because if
I cross Aspinall he’ll never forget.” He never forgot anything.
So out of my eight years [in Interior] came this crazy mish
mash of things. The big Arizona water project, with all these
dumb western Colorado projects in it, was passed. The same
month it passed, September 1968, the President signed the
Wild and Scenic Rivers Bill. But Aspinall told the reporters for
the Denver Post it was the craziest idea he had ever heard of.
I knew where I was going to come out on the Grand Canyon
dams. When the Sierra Club started their campaign against
the dams, you didn’t have to have very good political instincts
to know that they were probably going to win that fight. This
9

to out-maneuver California to where they had to abandon
their opposition. They demanded some blood, and they got it.
That damned CAP is going to cost over 4 billion dollars. I’d
never believe that the federal government would spend that
kind of money. It’s going all the way to Tucson. It is the
biggest, most expensive aqueduct in the United States. I think
it’s more than the California Aqueduct in terms of total cost.
But the Bureau of Reclamation said Arizona has this water
and Arizona wants the water over where the population
centers are. You could have had a Phoenix along the Colo
rado River in Arizona—you know where Lake Havasu City is?
You could have had development all along the river, except
on the Indian reservations. You could have had urbanization,
but the plan was to build this huge thing and take it into the two
biggest cities in the state. That was the plan.
The one thing that you couldn’t do, when I became Secre
tary of Interior, is to say that this is a crazy plan; let’s throw it
out and bring in a new plan. We planned the project and sold
it to Congress as a rescue program for Arizona agriculture.
And now it’s finished. And it is providing water for the biggest
real estate development in the United States right now.
Fortunately, it’s in trouble right now. We’ve got some of the big
money people investing in real estate speculation. People
are buying pieces of land and then lining-up water by buying
farms. Here’s a new city of 60,000 people. Here’s a new city
of 70,000 people. I never envisioned this 20 years ago. This
shows you the way history sometimes produces results
which you didn’t expect.
The southwest, during the 60s particularly, really had its
eye on the Columbia River as a source of water. Their plan
was known as the Northwest Water Project. The idea was to
tap the Columbia River, bring it down the damned aqueduct,
and use it to augment the supply of the Colorado River. Then
there would be more water for California, which would leave
more for Arizona and the upper-basin states. Now we knew
that it was a dubious plan, but we went ahead and did it, and
the minute we did it we had it out in the open— in 1964. By then
the chairman of the Senate Committee was Henry Jackson,
along with Aspinall in the House. They hated each other. But
Jackson was not only very powerful, he was a very fair
person.
The greatest river of the United States, in terms of water
and hydroelectric potential, is the Columbia. I mean the
Mississippi doesn’t compare. This is a water-rich region with
tremendous soil. And so you say, my God, look at the surplus
water. I mean that river runs 160 million acre-feet. And so
Arizona and California, the folks down in the desert think,
God, a water bonanza. But Jackson was the guardian of the
Columbia River. He knew what we were going through with
this exercise and he said, “I’m going to lowerthe boom on you,
you’re not going to take any water out of the Columbia River.”
And he was in a position where there was no way you could
do anything without his approval, so that was the end of the
Northwest Water Project. In a way, it was a political exercise.
Now some of these journalists who come along and write
about it may think that we were dead serious and that we were
conspiring with big developers in southern California. No, it
was just a little inside study in things, a little pizazz that Jim
Carr and Floyd Dominy and I worked up.

wasn’t just Echo Park up in the boondocks, I mean the Grand
Canyon is the Grand Canyon. There was a big New York
Times ad saying they are going to dam the Grand Canyon!
Dam proponents claimed that the dam would make it possible
to float around and see the canyon better. The [Sierra Club]
ad said: “It’s like filling the Sistine Chapel with water to look
at the ceiling.” And so, in the Spring of 1967, knowing I had
a year and a half to go, I just decided I was going to stay there
and finish what I started. I wanted to get the approval of the
Arizona Water Project that I spent all those 14 years on.
The Colorado Compact just skewered everything. Instead
of saying, let’s have a rational river basin development
program, the Compact divided it up and gave each state a
little block of water. Then you have pitted the states against
each other and have created a crazy system. To begin with,
it was only done because California, the big powerhouse,
wanted Hoover Dam for their needs, and they forced and
forced and finally got a compromise. A key player was the
Secretary of Commerce who was from California and whose
name was Herbert Hoover.

Once California got Hoover Dam built
and got their syphons in and began
taking the water to Los Angeles, they
didn't want any other projects built.
The Central Arizona Project (CAP) is a result of the
Colorado River Compact, because the Compact said there’s
so much water in the river, and it was divided up like a pie.
Each state is entitled to so much of the pie. California, of
course, didn’t put a drop of water in it, but they got a nice slice.
And they took the first water out, which is what you can do
when you’re a big powerful state, and you’re bold and you
know how to use power. When they were taking the original
water out of the Colorado, the governor of Arizona was going
to call the National Guard out to prevent the Bureau of
Reclamation from diverting water and building a dam. A kind
of grand-standing you see.
Arizona didn’t even approve the Compact till the 1940s,
but then it was a question of manhood, and don’t think this
didn’t get into the politics. Well, damn it, California’s got all this
water, and yet Arizona contributes water to the river and are
we going to get a project to get our share. Colorado and Utah
were doing the same thing.
All of the other states to the Compact in effect had to gangup on California. Once California got Hoover Dam built and
got their syphons in and began taking the water to Los
Angeles, they didn’t want any other projects built. Of course
they didn’t. Let the water run down the river. Don’t build dams
to hold it for these other states.
There was a hostility between Arizona and California that
was just deep-seated, it went back 40 years. I inherited it and
that’s the reason why my own political instincts told me that
if I was going to get an Arizona water project, I was stuck with
what the damned Bureau of Reclamation had designed. You
didn’t make the plans. But if I was going to do this, then I had
10

Publications and Materials of the Natural Resources Law Center
For sales within Colorado, please add 6.56% sales tax

Ideas," Prof. Charles F. Wilkinson, 10 pgs., 1990. No. 1 of
Series. $6.
“The Constitution, Property Rights and The Future of Water
Law,” Prof. Joseph L. Sax, 22 pgs., 1990. No. 2 of Series. $6.

NRLC Associates (who have joined at the $100 level) take
20% discount on all orders.
Books:

NRLC Occasional Papers Series

• Inst ream Flow Protection in the West, Lawrence J.
MacDonnell, Teresa A. Rice, and Steven J. Shupe, eds.,
1989, $20
• Proceedings of the Sino-American Conference on Envi
ronmental Law, Beijing, 1987, 1989, $10
• Water and the American West: Essays in Honor of Ra
phael J. Moses, 1988, David H. Getches, ed., $16
• Tradition, Innovation and Conflict: Perspectives on Colo
rado Water Law, 1987, Lawrence J. MacDonnell, ed., $18

"Bent Pegs and Round Holes: New Concerns for Oil and Gas
Commissions,” Kemp Wilson, 12 pgs, 1989. $3.
“Reflections on Sixty Years of Water Law Practice," Glenn G.
Saunders, 50 pgs, 1989, $6.
“New Roles for the Bureau of Reclamation,” Richard W.
Wahl, 1989, $3.
“Transferring Water Rights in the Western States — A
Comparison of Policies and Procedures,” Bonnie Colby,
Mark McGinnis, Ken Rait, and Richard Wahl, 90 pgs, 1989,
$ 12 .

Conference Materials - Notebooks and Audiotapes

“The Process of Decision-Making in Tribal Courts," The
Honorable Tom Tso, 17 pgs, 1989, $3
“The Governmental Context for Natural Resource Develop
ment in Indian Country,” Susan M. Williams, 22 pgs, 1988, $3.
“The Federal Onshore Oil and Gas Leasing & Reform Act of
1987,” Lyle K. Rising, 13 pgs, 1988, $3.
“Issues and Trends in Western Water Marketing,” Steven J.
Shupe, 12 pgs, 1988, $3.
“Granite Rock and the States’ Influence Over Federal Land
Use,” Prof. John D. Leshy, 22 pgs, 1988, $3.
“Transmountain Water Diversions in Colorado,” James S.
Lochhead, 25 pgs., 1987, $3.
“Out-of-Basin Water Exports in Colorado,” Lawrence J.
MacDonnell, 14 pgs., 1987, $3.
“The Future of the National Parks: Recreating the Alliance
Between Commerce and Conservation,” Professor Robin
Winks, Yale University, 23 pgs, 1986, $3.
“A Brief Introduction to Environmental Law in China,” Cheng
Zheng-Kang, Professor of Law, University of Peking, Beijing,
36 pgs. 1986, $3.
“Regulation of Wastes from the Metals Mining Industry: The
Shape of Things to Come,” Lawrence J. MacDonnell, 32 pgs.
1986. $3
“Emerging Forces in Western Water Law,” Steven J. Shupe,
21 pgs. 1986. $3.

• Air Quality Protection in the West, 2 12 page notebook of
outlines prepared for 2-day conference, November 1989,
$30.
• Boundaries & Water: Allocation & Use of a Shared Re
source, 560 page notebook of outlines and materials from
3-day conference, June 1989, $60; cassette tapes of
speakers’ presentations, full 3 days, $150.
• Water Quality Control: Integrating Beneficial Use and
Environmental Protection, 688 page notebook of outlines
and materials from 3-day conference, June 1988, $50;
cassette tapes of speakers’ presentations, full 3 days,
$150.
• Natural Resource Development in Indian Country, 500
page notebook of outlines and materials from 3-day con
ference, June 1988, $50; cassette tapes of speakers’
presentations, full 3 days, $150.
• Water as a Public Resource: Emerging Rights and Obliga
tions, 555 page notebook of outlines and materials from
3-day conference, June 1987, $50; cassette tapes of
speakers’ presentations, full 3 days, $150.
• The Public Lands During the Remainder of 20th Century:
Planning, Law and Policy in the Federal Land Agencies,
535-page notebook of outlines and materials from 3-day
conference, June 1987, $50; cassette tapes of speakers’
presentations, full 3 days, $150.
• External Development Affecting the National Parks: Pre
serving "The Best Idea We Ever Had,’’ 580-page note
book of outlines and materials from 2-day conference,
Sept. 1986, $30; cassette tapes of speakers’ presenta
tions, full 2 days, $80.
• Western Water: Expanding Uses/Finite Supplies, 406page notebook of outlines and materials from 3-day con
ference, June 1986, $50; cassette tapes of speakers’
presentations, full 3 days, $150.
• Getting a Handle on Hazardous Waste Controls, 361page notebook of outlines and materials from 2-day con
ference, June 1986, $40; cassette tapes of speakers’
presentations, full 2 days, $100.

Research Reports
“Water Quality and Water Rights in Colorado,” Lawrence J.
MacDonnell, Colorado Water Resources Research Institute,
(Completion Report 151), 1989. 44 pgs. $6.
“Integrating Tributary Groundwater Development into the
Prior Appropriation System: The South Platte Experience,”
Lawrence J. MacDonnell, Colorado Water Resources Re
search Institute (Completion Report 148), 1988, $6.
“The Endangered Species Act and Water Development
Within the South Platte Basin,” Lawrence J. MacDonnell,
Colorado Water Resources Research Institute (Completion
Report 137) 1985. $6.
“Guidelines for Developing Area-of-Origin Compensation,”
Lawrence J. MacDonnell, Charles W. Howe, James N. Corbridge, Jr., W. Ashley Ahrens, NRLC Research Report Series,
1986. $5

NRLC Discussion Papers
“Values and Western Water; A History of the Dominant
11

INSIDE:

Natural Resources Law Center Advisory Board
Gail L. Achterman, Esq.
Assistant to Governor for Natural
Resources, Salem, Oregon
Governor Bruce E. Babbitt
Steptoe & Johnson, Phoenix, Ari
zona
Margery Hunter Brown
Professor of Law, University of
Montana School of Law
Missoula, Montana
Dr, John A. Cordes
Dean, Graduate School, Colorado
School of Mines, Golden, Colorado
Dr. A. Allen Dyer
Department of Forest and Wood
Sciences, Colorado State Univer
sity, Fort Collins, Colorado
Kathleen Ferris, Esq.
Bryan, Cave, McPheeters &
McRoberts, Phoenix, Arizona
Dr. John W. Firor
National Center for Atmospheric
Research, Boulder, Colorado
Justice George Lohr
Colorado Supreme Court, Denver,
Colorado
Charles W. Margolf
Colowyo Coal, Golden, Colorado
Clyde O. Martz, Esq.
Davis, Graham & Stubbs, Denver,
Colorado

Lorraine Mintzmeyer
Regional Director, National Park
Service, Denver, Colorado
Raphael J. Moses, Esq.
Moses, Wittemyer, Harrison &
Woodruff, Boulder, Colorado
David P. Phillips, Esq.
Rocky Mountain Mineral Law Foun
dation, Denver, Colorado
Kenneth Salazar, Esq.
Counsel to the Governor, Denver,
Colorado
William D. Schulze
Professor of Economics, University
of Colorado, Boulder, Colorado
Karin P. Sheldon, Esq.
The Wilderness Society, Washing
ton, DC
The Honorable Stephen F. Wil
liams
U.S. Circuit Judge, Washington, DC
Susan M. Williams, Esq.
Gover, Stetson, Williams, Eberhard
& West, Albuquerque, New Mexico
William Wise, Esq.
El Paso Natural Gas Co., El Paso,
Texas
Marvin Wolf, Esq.
Wolf Energy Company, Denver,
Colorado

Faculty Committee
Gene R. Nichol
Dean and Professor of Law
Emily M. Calhoun
Associate Professor of Law
Richard B. Collins
Associate Professor of Law
James N. Corbridge, Jr.
Professor of Law and Chancellor
University of Colorado at Boulder

David H. Getches
Professor of Law
Daniel B. Magraw
Associate Professor of Law
Steven D. Smith
Associate Professor of Law
Charles F. Wilkinson
Professor of Law

Resource Law Notes
Natural Resources Law Center
University of Colorado
School of Law
Boulder, CO 80309-0401
ADDRESS CORRECTION REQUESTED

Excerpts from lectures given by
Stewart L. Udall as Moses Scholar, January 1989, page 6

The Natural Resources Law Center
The Natural Resources Law Center was established
at the University of Colorado School of Law in the fall of
1981. Building on the strong academic base in natural
resources already existing in the Law School and the
University, the Center’s purpose is to facilitate re
search, publication, and education related to natural
resources law.
For information about the Natural Resources Law
Center and its programs, contact:
Lawrence J. MacDonnell, Director
Teresa A. Rice, Research Associate
Katherine Taylor, Coordinator
Althira Weber, Secretary
Fleming Law Building, Room 171
Campus Box 401
Boulder, CO 80309-0401
(303) 492-1286

printed on recycled paper

Nonprofit
Organization
U.S. POSTAGE

PAID
Boulder, CO
Permit No. 257

